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1072. Applicability of the provisions in respect of income paid or credited to a
member of co-operative bank

1. Under section 194A of the Income-tax Act, 1961 tax is deductible at source from any
payment of income by way of interest other than income by way of interest on securities.
Clause (v) of sub-section (3) of section 194A exempts such income credited or paid by a co-
operative society to a member thereof from the requirement of TDS. On the other hand.
clause (viia) of sub-section (3) of section 194A exempts from the requirement of TDS such
income credited or paid in respect of deposits (other than time deposits made on or after 1-7-
1995) with a co-operative society engaged in carrying on the business of banking.

2. Representations have been received in the Board seeking clarification as to whether a
member of a co-operative bank may receive without TDS interest on time deposit made with
the co-operative bank on or after 1-7-1995. The Board has considered the matter and it is
clarified that a member of a co-operative bank shall receive interest on both time deposits and
deposits other than time deposits with such co-operative bank without TDS under section
194A by virtue of the exemption granted vide clause (v) of sub-section (3) of the said section.
The provisions of clause (viia) of the said sub-section are applicable only in case of a non-
member depositor of the co-operative bank, who shall receive interest only on deposits other
than time deposits made on or after 1-7-1995 without TDS under section 194A.

3. A question has also been raised as to whether nominal members, associate members and
sympathizer members are also covered by the exemption under section 194A(3)(v). It is
hereby clarified that the exemption is available only to such members who have joined 1n
application for the registration of the co-operative society and those who are admitted to
membership after registration in accordance with the bye-laws and rules. A member eli gible
for exemption under section 194A(3)(v) must have subscribed to and fully paid for at least
one share of the co-operative bank, must be entitled to participate and vote in the General
Body Mectings and/or Special General Body Meetings of the co-operative bank and must be
entitled to receive share from the profits of the co-operative bank.
Circular : No. 972002, dated 11-9-200)2.

L L o Bt et ey b S S A e e e e e e e G A

e



From: Rupesh Srivastava <ropsrivastava@gmail.com>
To: Chandargi Umesh <bchandargi@gmail.com>, Umesh Bolmal <um@shwm¥mai@re&i§fmaii,mr-
Subject: Circular : F. No. 201/21/84-ITA-Il

Date: Wed, 13 Oct 2010 18:04:17 15T

mememenene FOTwarded message ----------
From: Taxmann <sales@taxmann.com>
Date: Wed, Oct 13, 2010 at 5:45 PM
Subject: Circular : F. No. 201/21/84-ITA-1]

Dear Rupesh,
As per your requirement, kindly find Circular ; F. No. 201/21/84-1TA-Il and rs\- 551.5 have been debited in

your account. Kindly make payment for unimerrupted services for your subscription of Direct Tax online for
2010,

Bad and doubtful debts/irrecoverable loans - Interest thereon— Suspense accou
maintained for the purpose of - Instructions regarding

1. Attention is invited to Board’s Instruction No.1186 (F. No. 201/7/78/ITA-II), dated 20
1978 (Clarification 2) wherein it was clarified that interest on doubtful debts credited tc
suspense account by the banking companies is includible in the taxable income. It was furtt
stressed that all pending assessments may be completed keeping in view the said instructic
and an immediate review be undertaken and remedial action by way of initiation of proceedi
under section 147(b) or section 263 be taken in respect of assessments which have be

—<completed not including such interest in the taxable income in accordance with the Boar
earlier instructions.

2 These instructions have resulted in increased litigation between the Income-t
Department and the Banking companies. On a subject like this, it appears futile that t
organisations of the Government both functioning under the Ministry of Finance, should resort
litigation over extended periods of time. Obviously, this leads to delays and other consequent
difficulties. Hence, the matter has been re-examined.

3. It has been decided that interest in respect of doubtful debts credited to susper
account by the Banking Companies will be subject to tax but interest charged in an accol
where there has been no recovery for three consecutive accounting years will not be subject
to tax in the fourth year and onwards. However, if there is any recovery in the fourth year
later, the actual amount recovered only will be subjected to tax in the respective years, T
procedure will apply to the assessment year 1979-80 and onwards. The Board’s Instruction !
1186, dated 20-6-1978 is modified to that extent.

4. Courts of Law have held that subsequent withdrawal of beneficial circulars/instructic



--an be with prospective effect only. As such the question of taxability of interest of doubt
debts credited by Banking Companies to suspense account will have to be decided uj

'-assessment year 1978-79 in the light of the Board’s Circular No. 41(V6), dated 6-10-1952 as t
sald circular was withdrawn only in June, 1978, The new procedure as laid down in para 3 aoc
will be applicable for and from assessment year 1979-80. All pending disputes on this iss
should be settied in the light of these instructions.

Cireular : F. No. 201/21/84-ITA-11, dated 9-10-1984 [Source : Oriental Bank of Commerce
IAC [1989] 31 ITD 519 (Delhi} 529, 530]

Thanking you,
Jothi

-~ Disclsimer: The contents of this document are solely for informational and for knowledge purpose ane
for non comme:rcial use. Reader shall check contents with original government publication and
notification . Neither 1 accepts any liabilities for any loss or damage of any Kind arising out of any
inaccurate or incomplete information in this document nor for any actions taken in reliance thereon.

Rupesh Srivasiava
i mail:ropsrivastava@gmail.com
PH: 092235908041, 09986028041
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CTR ENCYCLOPAEDIA ON INDIAN TAX LAWS

INSTRUCTION NO. 17 OF 2008, DT. 26TH NOV., 2008

26/11/2008
Subject : Assessment of banks—Checklist for deductions—Regarding
BUSINESS EXPENDITURE

RECTION 36{1 00w}, 3801 Hwual, 3771

Kindly refer to above.

2. In a recent review of assessment of banks carried out by C&AG, 't has been observed that while
computing the income of banks under the head 'Profit and gains of business & profession’, deductions of
"rrge amounts under different sections are being allowed by the Assessing Officers without proper
.t:r_ihcanon, leading to substantial loss of revenue, It ig, therefore, necessary that assessments in the
cases of panks are completed with due care and after proper verification. [n particular, deductions under
v provisions referred to below shoulc be allowed only after a thorough examination of the claim on facts

s

< Jd onlaw as per the provisions of the Ircome-tax Act, 1561

(i} Under section 36(1)}(vii) of the Act, deduction on account of bad debts which are written off as
irrecoverable in the accounts of the assesses is admissible. However, this should be allowed only if the
assessee had debited the amount of such debts to the provision for bad and doubtful debt aceount under
section 36/ 1V (viia) of the Act, as reguired by section 38( 2% v of the Act

(1) While considering the clatm for bad debts under section 36(1)(vu), the Assessing Officer should allow
only such amaount Of bad debts written off as exceads the credit balance available in the provision for bag
& duouudiul debt account created under section 36(2}{vila) of the Act. The credit balance for this purpose
will be the opening credit balance i.e.. the balance brought forward as on 1st April of the relevant
accounung year.

(iii) Section 36(2)(viia)(a) of the Act provides that in respect of any provision for bad and doubtful debts
~f the type referred to in that sub-clause made by a bank, an amount not exceeding S per cent upto 31st
areh, 2003 and thereafter 7.5, per cent of the total income (computed before making any deduction
under this clause and Chapter VI-A of the Act) and an amount not exceading 10 per cent of the aggregale
gyerage advances made by ‘rural branches' of such banks computed in the mannear prescribed under the
ome-tax Rules, 1962, shall be allowed as deduction. For this purpose—

{(a) total income of the year shoulo be worked out after adjusting brought forward losses, il any, but
before making any deductions under Chapter VI-A of the &Act,

(b) The deduction for provision for bad and ‘doubtful dents should be restricted to the amount of such
provision actually created in the books of the assessee in the relevant yedar or the amount calculated as
per provisions of section 36(1)(viia), whichever s less,

3

(c) For working out the aggregate average advances by rural branches, the Assessing Officer should verify
whether the branch{es) In question actually qualify to e categorizec as ‘rural branches' as per the
definition in Explanation (1a) below section 36{1)(vua). The aggregate average advances of such rural
branches sheould thereafter be computed in accordance with rule SABA of Income-tax Rules, 1957

(v) Third proviso to section 36(1)(viia) of the Act, allows a scheduled banrk or non-scheduled bank, at its
option, to claim a further deduction In excess of the limits specified 1 the preceding two provises, for an
amount upto the income derived from redemption of securities made in accordance with a scheme framed
by Central Government. Before allowing deduction under this provision, it should be ensured that such



income nas peen disclosed in the return of income under the head "Profits and gamns of business or
profession”

(v) Section 44C of the Act provides tnat in the case of a non-resident, nead office expenditure be allowed
at the rate of five per cent of the adjusted total income or the amount of so much of expenditure in the
nature of head office expenditure incurred by the assessee as 15 attributable to the business of the
assessee in India, whichever s less As per the Explanation below sub section (1) of section 92, the
deduction for any eéxpenditure or interest c‘-ulu'ug from an internalipnal rransaction’ shall be determined
having regard to its arms tengih price, Therefore, in the cases of foreign banks or bapk pranches
assesga{:iu— in Incia, the Assessing Officer snpould carefuily examineg the cleim for neag office expenses in
the light of these prowisions as also the relevant clause(s) of the applicable DTAA, before allowing such
clalms

(vi) In cases wnere an assessee bDank purchases securities under capital account at a price inclusive of any
accrued interest, the entire purchase consideration 15 in the nature of capital outlay. Therefore, ary
interest element nctuded in the purchase consideration 15 not allowable as expenditure against income
accruing on those securities, [Viiaya Bank vs, Addl. CIT (1881) 94 CTR (SC) 216 : {1951) 187 1TR 541
S0 '

(vil) As per RBI guidelines dated 1Gth October, 2000, the investment portfelio of the banks is required to
be classified under three categories viz. Held to Maturily (HTM), Held for Trading (HFT) and Available for

e (AFS). Investments classified under HTM category need net be marxed to market and are carried al
gegquisition cost unigss these are more than the face walue, In which case the oremum shoulgd be
amortised over the period remaining to malurity In the case of HFT and AFS securities forming stock in
trade of the bank, the depreciation/appraciztion s 1o be aggregatec scnp wise and only net depreciation,
if any, is required to be provided for i the accounts. The latest guidelines of the RBI may be referred to
for allowing any such claims,

(wiii) Section 144 of the Act regd with rule 8D of the Income-tar Rules, 1962, provides that for the
purpese of computing tetal income under the Act no deduction shall be allowed in respect of expenditure
incurred by the assescee \norelation to income, which does not form pary of the total income. Therafore,
expendillure 0 respect of gxempted incomes should ot be allowed as deduction.

(ix) Section 43Bib) of Lhe Act envisages thal deduction towards centribution to any provident fund or

superannuation funa or gratuity fund or any other fund for the welfare of employees is allowable in

~amputing total income of the assessee only on actual payment basis. Therefore, it should be verified as
whether the expenditure claimed in respect of above heads has actually been met

{:3:*2 Section 35DDA of the Act provides that where an assessee incurs any expenditure by way af payment

any sum to an employee at the time of his retrement in accordance with any scheme of voluntary
retirement, cne ffth of the amount so paid shall be deducted in compuling the profits and gains of the
busingss and Lhe baiance shall be deducted In equal instaiments for sach of the four immaeadiatety
succeeding years. Therefere, only one-fifth of such expenditure should be allowed in each of the five
years

(xi) Section 37 of the Acl envisages that an amgunt debited in the P&L account in respeact of an accrued or
ascertained liabllity only 15 an admissible geduction, while any provision in respect of any unascertained
liability or a hability which has not accrued, do not qualify for deduction. Howewver, it has been found that
banks are claiming provisicns on different accounts, probably under the RBI guidefines [e.g. provision for
wage arrears for which negotiations are yet to pe finalized, provision for standard asset etc,..]. A
contingent hability cannol constitute deducubie expenditure for the purposes of Income-tax Act. Thus,
putting aside of money which may become expenditure an the happening of an event would normally not
constitute an allowable expenditure under the lncome-tax Act. The Assessing Officers should verify such
claims as to whether these are admissible as per the [ncome-tax Act

(xii) Under section 145 of the Act, income under the heads 'Profits and gains of business' or 'lncome from
other sources’ Is required to be computed in accordance with either cash or mercantile system of



accounting, ~egularly emplaved by the assessee Under the RBI guidelines ang the Indiar Comparnigs Act
1956, banks have to follow the mercant e system of accounting and prepare accounts on accrual basts
The Assessing Officers shiould ensure that this system s strictly foliowed by the banks {in respect of all
sources of income

This may be brought to the notice of all concerned for strict compliance
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